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T Avising out of Order-in-Original No. CGST/WS07/HG/216/2022-23 Riife:27.07.2022 ,
issued by The Assistant Commissioner, CGST Division-Vil, Ahmedabad North

& afiraf @1 A G uar Name & Address.

1. Appellant
ne Infratech Pvt. Ltd.,A/3, Sangath-11, Motera Stadium Road,
Near Kalika Dham, Motera, Ahmedabad-380005
2. Respondent
‘The Assistant Commissioner, CGST Division-Vil, Ahmedabad North, 4th Floor,
Shajanand Arcade, Nr. Helmet Circle, Memnagar, Ahmedabad-380052
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orson aggrieved by this Order-in-Appeal may fle an appeal ot revision appicaton,
as the one. mny be against such order, to the appropriate authority in the following way

ARG TG BTG
Revision application to Government of India
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[0] A revision application lies to the Under Secretary, to the Gowt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building,
Pldhmanl Street, New Delhi - 110 Um under Section 35EE of the CEA 1944 In respect of the
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case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse lo another during the course of
processing of the goods In a warehouse or in storagy in a factory or
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In case of rebate of duly of excise on goods exported to any county or territory.
outside India of on excisable material used in the manufacture of the goods
‘which are exported to any country or territory outside India,
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utiized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicale in Form No. EA<S s specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the

Y Wo copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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‘The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35€ of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2' floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004,
in case of appeals other than as mentioned in para-2(j) (a) above.




The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Gentral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be awompanisd by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
Irefind i plo  Lac, 5 La o 50 L and sbove 50 Lac respecively n the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal s situaled.
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In case of the order covers a number of or I, fee for each 0..O.
should be paid in the aforesaid manner nu(wm\slandmg he fact that the one
appeal to the Appellant Tribunal or the one application o the Central Govt. As
the case may. he is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for e
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-1 item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
tended in the Customs, Excise & Service Tax Appellale Tribunal (Procedure)
Rules, 1982.

[l S e v dan adliel mienliewr (Rede), @ wR andet @
’Wrﬁ ?! aﬁal T (Demand) W& &S (Penalty) @1 10% G o we ot ¥ gwifs,
TUY § |(Section 35 F of the Cenlral Excise Acl, 1944, Section 83 &
Secion 851 s France e 1094)

3 Hf
(Section) @ 11D ¥ e FufRa afiy;
T

fde By
e ofe Pl P 6 g A,
@ %\ﬁm—gﬁﬁhﬁmﬂwﬂlﬁwﬁmﬁ, anfter giftre @ 3 Rrg g wef
T

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have (0 be predepnsned

provided that the pre-deposit amount shall not exceed Rs.10 Crores, It may be

noted that the pre-deposit is a mandatory condition for rlmg appes\ before

CESTAT. secion 25,20 31435 ofth Gl Exciv Al 194, Socton 838 Scton 00

bt the Financa Act, 1

Under Cemral Exe\se and Service Tax, "Duty demanded" shall include:

mount determined under Section 11 D;

(i) amount of erroneous Cenvat Gredil taken;

(i) amount payablo under Rule 6 of the Conval Crodit Rules,
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view of above, an appeal against this order shall lie before the Tribunal on
paymentof 10% o he duty demanded where duty or duly and penally are In dispute, or
penalty, where penalty alone is in dispute.”
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The present appeal have been filed by M/s. Doriane Infratech Put, Ltd, A-3,
Sangath-11, Motera Stacium Road, Near Kalika Dham, Motera, Ahmedabad- 330005
(hereinafter referted to as “the appellnt’) against Order-in-Original No,
COST/WSO7/HG/216/2022-23 dated 27.072022 (hereinafter referred to as the
impugned order) passed by the Assistant Commissioner, Central GST, Division VI,
Anmedabad North (nereinaftr refrred to as “the adjucicating authority), The appellant
are holding PAN No. AADCDG525F.

2. briefly stated, the facts of the case are that on the basis of the data received from
the Central Board of Direct Taxes (CBDT) for the Financial Year 2014-15, it was noticed
that the appelant during the F.Y 2014-15 had reflected an income of Rs. 60,25,445/:
under the heads “Sales / Gross Receipts from Services" in the ITR) or “Total amount paic
/ credited under Section 194C, 1941, 194H, 194" in Form 26AS filed before the Income
Tax department on which no service tax was discharged. Letters were, therefore, issued
o the appellant to explain the reasons for non-payment of tax and to provide certified
documentary evidences for said period. The appellant neither provided any documents
nor submitted any reply justiying the non-payment of service tax on such receipts, The
detail of the income is as under;

Table.
| Service
rate

e pe tax | Service
ITR/Form 2645

liability

21 A Show Cause Notice No. CGST/AR-V/Div-VI/A'bad North/TPD/UR/44/2020-21
dated 27.09.2020 was issued proposing Service Tax demand amounting to Rs.7,44,745/-
for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the Finance
Act, 1994, Recovery of interest under Section 75 of the Finance Act, 1994; and
imposition of penalties under Section 77(1)a), Section 77(1)(c), Section 77(2) & Section
78 of the Finance Act, 1994 were also proposed. The SCN also proposed recovery of un-
quantified amount of Service Tax for the period F.Y 2015-16 to F.Y 2017-18 (up to Jun-
17).

22 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by
the adjudicating authority wherein the Service Tax demand amounting to Rs. 7,44,745/-
was confimed along with Interest. Penalty of Rs. 7,44,745/- under Section 78; Penalty of
Rs. 10,000/~ under Section 77(1)(a) and Section 77(1)(c) and penalty of Rs. 5,000/- was
also imposed under Section 77(2) of the Finance Act, 1994,

3. Being aggrieved with the impugned order, the appellant preferred the present
appeal on the following grounds:
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already covered in Negative List under Section G6-D of the Finance Act, 1994
Hence, no Service Tax Registraton i required and no Service Tax was payable by

them.

> Dala for the financial year 2014-15 (as mentioned in Para-6 of the SCN i, . 265
and TTR for the relevant period) considered in SCN dated 27.09.2020 and
confinmed in the OI0 27.07.2022 does ot match with the data of 2645 and 11K of
the appellant. Self-altested copies of 264 and IR of the appellant are submiticc!
vith the appeal. Therefore, quantification of Lax demanded in SCN is conpltely
baseless and did not have any relevance with the data of 26AS and I of the
appellant

7 Further, Senice Tax Department. isued SCN dated 27092020 on the basis of
Third-Party Data received from Income Tax Department. The Service Toc
department even not bothered (o verify the data and to consider the arguinents
ofthe appellant. Even the personal hearing dates were communicated vide sl
felter dated 14.07.2022 and to the adcress which is sealed by bank. Hence, i
appellant could not get the opportunily to defend their case.

7 Onthe basis of above grounds,the appellants requeste tht the impugec ucler
confirming demand of servicetay interest thereon and imposing pernalies be
quashed and set aside.

4 Personal hearing in the case was granted 1603.2023, 29032023, 1804207 )
17.05.2023, 11.102023. However, nobody sppeared on beal of the appellant fon
Personal hearing. Though enough opportunity was granted to the appellan, they failed
to avall the same. 1 therefore, proceed to decide the sppeal on the basis of the
documents avaitable on record,

5 1 have corefully gone through the facs of the cose, grounds o appeal,
submissions made n the Appeal Memorandum and documents avaiatie o record. The
{5t o be decided in the present appeal i whether the impugned ordr passed by the
adjudicating authority, confirming the demand of Rs744745/. against the appellant
long wilh iterest and penalty, in the facts and circumstance of (e case is legal and
proer or otherwise. The demand pertains Lo the period £y 2014.15,

s observed that the entire demand has been raised on the bogis of third party
dato. The appellant have earmed income of s 6025445/ 1 the 1.y 2014-15. 1he
department has alleged that the said income s taxable a5 was reletc] under the head
sl of service in their ITR /Form-26A5. The appellan, however, claim that they are
engaged in rading of goods and by vitue of clause () o Section 640 of the FA, 1991,
the said senice fll under negative lst. Hence, they are ot liable to discharge any
service ax on the income earned through traing activy.

61 The appellont however have not submitted any documentary evidence (o
ubstantite their caim that the actity carried out by them fols under “tading of
900ds’ covered under clause (e) of negativ I 2

the exclusion provided under Section 660)
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setled positon of the aw that & person who claims the exemption has to prove that he
satisfies all the conditions, References can be made to the Hon'ble Supreme Court
Constitutional Bench decision in the case of CCEv. Harichand Shri Gopal 2010 (260) E.LT.
3 (S.C); Mysore Metal Industries V. CC, Bombay 1988 (36) ELT. 369 (S.C); Moti Ram
Tolaram v. Union of India - (1999 (112) ELT. 749 S.CI Collector v. Presto Indlustries -
2001 (128) ELT. 321 and Hotel Leela Ventures v. Commissioner - 2009 (234) ELT. 389
(5C). It stands held in al the above decisions that onus to prove and show the
satisaction of the conditions of the Notifcationis on the person who claims the banefi
of the same and every exerption Notifcation has to be read in strict sense. Reforence
€an again be made to the latest decision of the Hon'ble Supreme Court in the case of
Commissioner of Customs ({Import), Mumbai v. Dilip Kumar & Company— 2018 361)
ELL 577 (S.C) wherein it was held that burden to prove entitfement of tax exermption n
terms of the Notifcation s on the person claiming such exemption. In view of the above
said law, 1 find that the appelant in the instant case i climing that the disputed income
eaned isin elation to the trading activity and are claiming exclusion under negative lst
Hence, the burden to prove that the activity carried out by them i rading activty
covered under dlause (¢) of the negaive st is on the appellant, In the absence of any
documentary evidence like Balance Sheet, Profit & Loss account, invoices etc the said
exclusion claimed by the appellant cannot be granted to them. I, therefore, find that the
income reflected under 'sale of service’in their ITR i taxable.

62 In view of the above, I find that the appellant is liable to pay service tax
amounting to Rs.7,44,745/-.

7. When the demand sustains there is no escape from interest, the same is therefore
recoverable with applicable rate of interest on the tax held sustainable in the para supra

8 1find that the imposition of penalty under Section 78 is also justifiable as it
provides penalty for suppressing the value of taxable services. Hon'ble Supreme Court
in case of Union of India v/s Dharamencira Textile Processors reported in

3 (5.C)), concluded that the section provides for a mandatory penalty and leaves no
scope of discretion for imposing lesser penalty. I find that the appellant was rendering a
taxable service but failed to assess their tax liability correctly with intent to evade the
taxes. The appellant though was rendering the taxable service, did not obtain service tax
registration. This act thereby led to suppression of facts and such non-payment of
service tax undoubtedly brings out the wilful mis-statement and fraud with intent to
evade payment of service tax. If any of the circumstances referred to in Section 73(1) are
established, the person liable to pay tax would also be liable to pay a penalty equal to
the tax s0 determined above.

9. As regards, the imposition of penalty of Rs.10,000/- & Rs.5,000/-under Section
77(1) and 77(2) is concerned, I find that the same are imposable as the appellant failed
to obtain registration; failed to submit the data and documents called for by the Range
officer and contravened the provisions of the service tax laws by not paying taxes and
filing prescribed returns.

10. In view of the above discussion, I uphold t <d order confirming the
service tax demand of Rs.7,44,745/- alongwith inty
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The appealfled by the appellant stands disposed off in above terms

gl

Date:£5.10.2023
Alteste

Eza

Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,

M/s. Doriane Infratech Pyt Ltd, Appellant
A3, Sangath-11,

Motera Stadium Road,

Near Kalika Dharm, Motera,

Ahmedabad - 380005

The Assistant Commissioner, Respondent
CGST, Division-Vi,
Ahmedabad North

Copy to;

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (H, Q. System), CGST, Ahmedabad North,
(rorupluzdmg the OIA)
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